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HIGH COURT FORM NO. (J) 2. 
HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

IN THE COURT OF THE CIVIL JUDGE, TEZPUR, SONITPUR 
 

Present: N.J. Haque, LLM, AJS 
Civil Judge 
Tezpur, Sonitpur 

7th June, 2019 

MONEY SUIT NO. 15/2016 

Himatsingka Auto Enterprises 
-A partnership firm having its  
place of office and business activities  
at N. T. Road, Ward No.4, Tezpur Town 
Mouza- Mahabhairab, Tezpur Revenue Circle 
PO- Tezpur-784001, Tezpur Sub-Division 
Sonitpur, Assam 

 
-- Plaintiff     

-Vs.- 

B. K. Sons Infra Pvt. Ltd.  
B. K. Tower, Ganeshguri 
Guwahati -781006 
Kamrup Metro 
Represented by its Director ----- Defendants 

 
“This is a suit for recovery of Rs.39, 38,409/- 
(Rupees Thirty Nine Lakhs Thirty Eight 
Thousand Four Hundred & nine) only along 
with interest and finally came up for hearing 
on-13/05/2019.” 

 
Ld. Advocate appeared for the plaintiff           : - Mr. A. K. Goswami, Advocate  
Ld. Advocate appeared on behalf of defendant: - Mr. S. C. Borah, Advocate 
 

JUDGMENT 

Plaintiff’s case   

1. The plaintiff’s case appears to be in a narrow campus is that plaintiff is a 

partnership firm carried his business under name and style of Himatsingka 

Auto Enterprises and dealing with sell of petroleum products. The defendant 

B.K Sons Infra Pvt Ltd carried business of contract including road construction 

spreading all over Assam. That the plaintiff through its partner named Rajesh Kr. 

Himatsingka maintained and knows the defendant Company Mr. Bhagya Kalita 
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for years together and as per request of Mr. Bhagya Kalita cash and credit in 

petro products had taken place during the calendar year 2013-2014. That on the 

basis of verbal request made by the Director of defendant Company, the plaintiff 

firm supplies diesel to the defendant through the representatives of defendant’s 

Company and representative duly acknowledged the supply of diesel on credit as 

well as by signing in the papers kept and maintained by the plaintiff firm from 

the period of 27-03-2014 to 11-04-2014. That following transactions of sale and 

purchase petroleum took place between the plaintiff and defendant for the period 

of 27-03-2014 to 11-04-2014:-     

Date  particulars Veh 

type 

Veh No. Debit 

27.03.2014 Cr Sales of 

Diesel 

Sales HAE/POL/04347 218078.10 

28.03.2014 Cr Sales of 
Diesel 

Sales HAE/POL/04364 95042.00 

29.03.2014 Cr Sales of 
Diesel 

Sales HAE/POL/04378 712680.00 

31.03.2014 Cr Sales of 
Diesel 

Sales HAE/POL/DOO2227 2299.50   

01.04.2014 Cr Sales of 
Diesel 

Sales HAE/POL/017 475360.00 

04.04.2014 Cr Sales of 
Diesel 

Sales HAE/POL/00057 713040.00 

07.04.2014 Cr Sales of 
Diesel 

Sales HAE/POL/DOOOO7
3 

84376.40 

10.04.2014 Cr Sales of 
Diesel 

Sales HAE/POL/00144 237680.00 

10.04.2014 Cr Sales of 
Diesel 

Sales HAE/POL/000159 237680.00 

11.04.2014 Cr Sales of 
Diesel 

Sales HAE/POL/000173 475360.00 

    Rs. 3251578.00 

 

2. It is further pleaded by the plaintiff that plaintiff firm vide its letter dated 31-05-

2014, 30-06-2014 and 31-10-2014 requested the defendant to pay the 

outstanding amount of Rs.32,51,578/- but despite the best effort made by the 

plaintiff firm no payment was made by the defendant and consequent to that the 

plaintiff firm’s advocate Mr. A. Goswami vide advocate notice dated 25-08-2015 
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directed the defendant to pay the outstanding amount with 6% interest from the 

date of supply of products consumed by the defendant. As such, plaintiff brought 

the instant Money Suit for recovery of Rs.39,38,409.04 from the plaintiff and out 

of that amount outstanding amount is Rs.32,51,578/- and interest @ 9%  was 

added as Rs.5,85,284.04 and Rs.97,547/- including Rs.4,000/- for fees of 

advocate notice.    

Defendant’s Case 

3. The defendant’s contested the suit of plaintiff by filling written statement both in 

law and facts. Defendant with the plea of non-maintainability, cause of action, 

barred by law of limitation etc. denied the entire averments of the plaintiff story 

and pleaded further that the plaintiff is not entitled to the decree of Rs.39, 

38,409.04 with future interest @ 9% from 12-08-2016 till the amount is 

recovered from the defendant.  It is further pleaded by the defendant that the 

defendant was awarded a work order bearing No. NHC/BR/8/2011/Pt/8 

dated 01-08-2012 and directed to proceed with work bearing No.052-AS-

2011-12-089 for construction of ―strengthening from Km 0.00 to Km 135 is 

selected stretch etc.‖  Said work was completed on 31-03-2014 as per the record. 

That during the said work as per record available the defendant deposited 

advance amount to plaintiff on 22-01-2013 and accordingly date of completion of 

work of said accounts were maintained so far purchase of diesel and petrol are 

concerned and the question of supplying diesel of the defendant during 31-03-

2014 and 11-04-2014 does not arise. The answering defendant is not liable to 

pay an amount of Rs.32,51,578/- with 6% interest from the date of supply of 

products maintained by the defendant to plaintiff and further defendant is also 

not liable to pay a sum of Rs.4,000/- only as cost of advocate notice.  

ISSUES 

4. Upon the above said pleadings and hearing learned advocates of both sides, my 

learned predecessor in office settled the following issues for decision and 

discussions:-  

1.   Whether there is any cause of action for the 
suit? 

2.   Whether the plaintiff supplied the defendant 
with diesel amounting to Rs.32, 51,578/- 
(Rupees Thirty Two Lakhs Fifty One thousand 
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Five Hundred Seventy Eight) only between 27-
03-2014 to 11-04-2014?  

3.   Whether the defendant defaulted in making 
payment of the diesel purchased from plaintiff 
from 27-03-2014 to 11-04-2014? 

4.  Whether the defendant deposited an advance 
amount with the plaintiff in lieu of the diesel 
used by it?  

5.   Whether the plaintiff is entitled for the decree as 
prayed for?  

6.  To what relief(s) the parties are entitled to?  
5. The plaintiff to prove his case examined one witness and exhibited several 

documents before this court. Per contra, the defendant side examined three 

witnesses and exhibited certain documents before this court. 

EVIDENCES ADDUCED BY THE PLAINTIFF 

6. PW-1, plaintiff Sri Kanishka Himatsingka has submitted his examination-in-chief 

by reproducing the contentions of the plaint and further exhibited the following 

documents : 

Ext-1:  Cash Memo for Rs.218078/- dated 27-03-2014 
Ext-2:  Cash Memo for Rs.95024/-   dated 28-03-2014 
Ext-3:  Cash Memo for Rs.712680/- dated 29-03-2014 
Ext-4:  Cash Memo for Rs.2299.50 dated 31-03-2014 
Ext-5:  Cash Memo for Rs.475360/- dated 01-04-2014 
Ext-6:  Cash Memo for Rs.713040/- dated 04-04-2014 
Ext-7:  Cash Memo for Rs.84376.40 dated 07-04-2014 
Ext-8:  Cash Memo for Rs.237680/- dated 10-04-2014 
Ext-9:  Cash Memo for Rs. 237680/-dated 10-04-2014 
Ext-10:  Cash Memo for Rs.475360/- dated 11-04-2014 
Ext-11:  Letter to the defendant from the plaintiff dated 31-05-2014 
Ext-12:  Letter to the defendant from the plaintiff dated 30-06-2014 
Ext-13:  Letter to the defendant from the plaintiff dated 31-10-2014 
Ext-14:  Ledger account of the defendant maintained by the plaintiff firm  
    for the period 01-01-2013 to 31-03-2015, 6 sheets 
Ext-15:  Notice of demand sent by the advocate of the plaintiff Sri A.  
    Goswami, with postal receipt dated 25-08-2015 
Ext-16:  Balance Sheet Financial year ending 31-03-2014 prepared and  
    audited by Sri Sandeep S. Sharma and Company, Guwahati 
Ext-17:  Balance Sheet Financial year ending 31-03-2015 prepared and  

 audited by Sri Sandeep S. Sharma and Company, Guwahati 
7. PW-1 in his cross-examination deposed before this court that though his 

permanent residence is at Guwahati but he visits Tezpur. On 4-5 days of the 

week, he stays at Tezpur and rest of the days he stays in Guwahati. Rajesh 

Himatsingka is his father. He is representing this case as a partner. He has not 
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submitted any document showing that Himatsingka Auto Enterprises is a firm. He 

has not submitted any document in respect of address proof of the partnership 

firm. He has not submitted any document showing their firm is a dealer of 

Hindustan Petroleum and dealing in petroleum products. He has not submitted 

any document in the court showing that Himatsingka Auto Enterprises is a firm.   

He has not submitted any written document to prove that he is a partner of 

Himatsingka Auto Enterprises. He knows the defendant as a contractor. He 

knows that in the year 2014 the defendant undertook a work of North Bank of 

Assam. That work was started in the month of February- March but he does not 

know when it was completed. The defendant took petroleum products from them 

only for construction work. The defendant not directly request him for transaction 

of petroleum products and he does not know whom he requested. They do not 

have any document of cash credit transaction with them as mentioned in para 

No.4. At the time when the construction work of road was undertaken in the year 

2013-2014, their plaintiff firm Himatsingka Auto Enterprises had supplied diesel 

as mentioned in para No.5 of his affidavit. The representative of the defendant 

took diesel /petrol from the Himatsingka Petrol Pump signing the credit memo in 

their office. They have office staff in their petrol pump office. He does not know 

which of the staff has put his signature in the credit memo. At that time he was 

not present there. He doesn’t know in whose presence the signatures in the 

credit memos vide Ext.1 to Ext.10 were taken. They did not examine any 

employee of Himatsingka Auto Enterprises to prove Ext.1 to Ext.10.  Ext.11, 12 

and 13 were not issued under his signature. He doesn’t know in what process 

those exhibits were sent to the defendant. They have not submitted any postal 

acknowledgment in this regard. His signature does not bear in Ext.16 and 17 as a 

partner.  They did not examine Chartered Accountant Sandip Sarma to prove the 

Ext.16 and Ext.17.      

EVIDENCES ADDUCED BY THE DEFENDANTS 

8. DW-1 Bhagya Kalita has submitted his examination-in-chief by reproducing the 

contentions of the written statement and further exhibited the following 

documents:  
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Ext. A is the statement of account No.313001802 of Central 

Bank of India, Ext. B is the completion certificate of work 

bearing No. NHC/BR/8/2011/Pt/8 dated 01-08-2012 and Ext. C 

is the reply to the legal notice. 

9. DW-1 deposed in his cross-examination that he has come from Guwahati to 

depose in the Court at Tezpur. His another employee Sri Bhaskar Bora has not 

come today for evidence. He cannot exactly remember how many Directors were 

there in his Private Limited Company. It is true that their company is a Private 

Limited Company. He has not submitted Incorporation Certificate and Article of 

Association of the Registrar of Companies along with his written statement or at 

any subsequent stage. He has stated that he has submitted his written statement 

on 03-01-2017 swearing affidavit at Tezpur. He doesn’t remember who 

introduced him at the time swearing the affidavit. He doesn’t remember that he 

filed his affidavit arriving at Tezpur or his signature was obtained in his written 

statement and affidavit in Guwahati. He has submitted 4 no’s of documents in 

this suit on 03-01-2017. The statement of account submitted along with his 

affidavit is relating to the period from 02-04-2013 to 22-04-2013 and till 24-12-

2013. It is true that the bank account of Central Bank of India, Pan Bazar Branch, 

submitted along with his affidavit was up to 12-11-2013. It is true that he has 

not obtained any leave from the court for submission of additional bank account 

with his affidavit i.e. additional bank account statement from 13-11-2013 to 24-

12-2013 enclosed with his written statement and the bank statement submitted 

subsequently on 14-06-2018 with his affidavit, containing the name of his 

company which he called as A series and those are not the certified copy to be 

done by the competent office as per law. There is a full-fledged Account Section 

to maintain the activities particularly in order to manage the account of their 

company. They have their own C.A. They deposit the fees regularly. Every year 

in the March ending the C.A. closes the account and balanced it. The suit is 

connected with the financial year 2013-2014 and 2014-2015. It was said that an 

amount of Rs.32, 51,578/- is due against their company and after adding interest 

the totally payable in the suit is Rs.39, 38,409.04. It is true that Chartered 

accountant has audited the account of their company. No documents regarding 
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to the financial year 2013-2014 and 2014-2015 is submitted in the suit. He has 

close acquaintance with one of the partners of plaintiff’s firm Rajesh Kr. 

Himmatsigka since last 30 years till now. He has commercial transactions with the 

plaintiff firm is not just for two years but from earlier. Ext. B certified issued by 

Govt. says that his work was completed in that area on 31-03-2014. In his plaint, 

the plaintiff has claimed the unpaid amount till 11-04-2014 at page no. 3 of 

plaint. The dates mentioned in Ext.3 as 31-03-2014 and the date mentioned by 

the plaintiff side in his plaint at page No.3 are close to each other. It is true that 

he has not submitted any cash memo along with his affidavit pertaining to the 

cash transaction as mentioned in column No.15, page No.3 of para 3 of the 

written statement.  In his account submitted by him, he has mentioned the date 

as 18-03-2014 as the last payment date to the plaintiff.    

10. DW-2 submitted his evidence in chief through affidavit by reproducing the 

contents of written statement and further exhibited the certificate vide Ext D and 

Ext. D (1) the signature of Director (Sanchalak) of Defendant’s company. 

11.  DW-2 has deposed in his cross-examination that he has been serving the 

defendant’s company regularly since from 1999. He has passed HS. Defendant’s 

company has a particular office and through which all its works are controlled. 

Except a certificate showing that he was working in the defendant’s company as 

a Director on 13-06-2018, no appointment letter or salary certificate has been 

submitted to prove that he was a regular employee in the aforesaid company. 

Sometimes he came personally to collect fuel from the defendant’s company. It is 

true that authority was given by the plaintiff company to some persons to collect 

fuel from the defendant. He has not mentioned the name of such persons or 

employees in para no.3 of his affidavit.   

12. DW-3 came before Hon’ble Court to adduce evidence as an official witness of 

Central Bank of India. Ext.-A series are the statements of Central Bank of India, 

Guwahati Branch. The account of defendant maintained at Central Bank of India, 

Guwahati Branch. The statements are belongs to the financial year of 2013-2014. 

All the transactions of financial year of 2013-2014 are available in Ext. A series.  

13. DW-3 has deposed in his cross-examination that since last 2/3 months he has 

been serving as the Senior Manager of Central Bank of India, Guwahati Branch. It 
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is a fact that he doesn’t know since when the defendant company is maintaining 

account with their bank on perusal of Ext. A series. Being a senior Manager he is 

quite aware of the procedure to certify the statement of account of an account 

holder as per Banker’s Books Evidence Act. It is a fact that Ext. A series has not 

been certified by their bank to meet the requirements of law. It is fact that Ext. A 

series does not bear any signature also.  

Discussion, Decision and reasons thereof:- 

14.      Issue No.1 :                   “CAUSE OF ACTION‖  

Issue No.1 relates to the plea of cause of action. The plaintiff brought instant 

lawsuit against the defendant for recovery of Rs.39, 38,409.04 contending that 

defendant purchase petroleum products from the firm of the plaintiff and 

subsequently, failed to realize the balance amount as mentioned above. The 

plaintiff further pleaded that on several occasions the plaintiff send letter to the 

defendant to pay the outstanding amount but the defendant failed to pay any 

response to the claim of the plaintiff. Per contra, the defendant in written 

statement pleaded that no amount was due from the defendant as claimed by 

the plaintiff. The defendant further pleaded that plaintiff is not entitled to get any 

reliefs as prayed for.  

 The pleadings of both the sides gives rise of a bona-fide dispute between the 

parties and that requires proper adjudication in this case. The facts asserted by 

the plaintiff subsequently denied by the defendant and such assertions and 

denials gives rise of bundle of facts. Thus, it is seen that there is a bundle of 

facts which is asserted by the plaintiff and denied by the defendant. Considering 

the assertion and denial part disclosed from the pleadings of both the sides, this 

court finds this suit has cause of action. Accordingly, issue no-1 is answered in 

the affirmative and in favour of the plaintiff. 

“Issue No. 2 & 3‖ 

15. Both the issues are co-relates and that is why both the issues were taken 

together for discussion and decision. Issue No.2 relates to whether the 

plaintiff supplied the defendant with diesel amounting to Rs.32, 

51,578/- (Rupees Thirty Two Lakhs Fifty One thousand Five Hundred 

Seventy Eight) only between 27-03-2014 to 11-04-2014?  And Issue 
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No.3 relates to whether the defendant defaulted in making payment of 

the diesel purchased from plaintiff from 27-03-2014 to 11-04-2014? 

16. In this case, on careful perusal of the pleadings on record it disclosed that 

plaintiff being a partnership firm named Himatsingka Auto Enterprises 

represented through its partners brought instant law-suit for recovery of unpaid 

amount of Rs.32,51,578/- along with 9% interest and cost of the notice, total an 

amount of Rs.39,38,409.04 from the defendant. The plaintiff’s contention based 

upon the fact that defendant B. K. Sons Infra Pvt. Ltd. represented by its 

Director maintained relationship with the partners of Himatsingka (plaintiff) and 

as per the request of Mr. Bhagya Kalita of B. K. Sons Infra Pvt. Ltd. during the 

year 2013 and 2014 plaintiff firm supplied high speed diesel for consumption of 

road-roller and other allied vehicles of defendant company involved with 

construction work and subsequently from 27-03-2014 to 11-04-2014 total 

amount of Rs.32,51,578/- persisted unpaid from the defendant firm and against 

which plaintiff ostensibly issued advocate notice upon the defendant to discharge 

the unpaid amount and resulting to that plaintiff has brought the instant law suit 

against the defendant for recovery of Rs.39,38,409.04 from the defendant.  

17. Per contra, the defendant in his written statement simply pleaded that plaintiff is 

not entitled to get recovery of Rs.39,38,409/- and further claimed that plaintiff 

fraudulently manipulated some records to bring the suit. It is further alleged that 

defendant was awarded a work order bearing No. NHC/BR/8/2011/Pt/8 dated 01-

08-2012 and directed to proceed with work bearing No.052-AS-2011-12-089 for 

construction of ―strengthening from Km 0.00 to Km 135 is selected stretch etc.‖ 

and said work was completed on 31-03-2014 as per the record. That during the 

said work as per record available the defendant deposited advance amount to 

plaintiff on 22-01-2013 and accordingly date of completion of work of said 

accounts were maintained so far purchase of diesel and petrol are concerned and 

the question of supplying diesel of the defendant from 31-03-2014 to 11-04-2014 

does not arise at all. The defendant further denied that defendant has received 

any notice dated 31-05-2014, 30-06-2014 and 31-10-2014. However, the 

defendant replied the notice of plaintiff dated 25-08-2015.  
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18. If we punctiliously scrutinize the disagreements of the written statement put 

forwarded by the defendant then it has developed that the defendant admitted in 

para No.16 of the written statement that communications of sale and purchase of 

diesel and petrol with the plaintiff took place as the defendant contended that he 

had deposited an advance amount to the plaintiff on 22-01-2013 and accordingly, 

till the date of completion of work, the said accounts were maintained so far 

purchase and sale of diesel and petrol are concerned.  

19. Bearing in mind the contentions of defendant as put forwarded in para No.16, 

this court finds that there was transactions took place in respect of sale and 

purchase of diesel and petrol between the plaintiff and defendant firm although 

the defendant pleaded that construction work was completed on 31-03-2014 and 

exhibited one certificate of completion of construction work as Ext. B.  

20. To prove Ext. B document the defendant had not examined any one from the 

office of Executive Engineer PWD Rangia, NH Division. The defendant wanted to 

establish through the contentions of the written statement that after completion 

of work on 31-03-2014 no further purchase of diesel and petrol took place 

between the plaintiff and defendant and to substantiate the plea of the 

defendant, no cogent evidence adduced by the defendant side.  

21. Further in the course of  cross-examination of PW-1 the defendant’s counsel tried 

to dispute the authorization of plaintiff for selling petroleum products by putting 

leading question that no documents were exhibited by PW-1 regarding sale of 

petroleum products. The defendant side during the cross-examination of PW-1 

further brought on record that in respect of Himatsingka Auto Enterprises 

partnership firm no document has been exhibited by PW-1.  

22. In the light of whispered testament of PW-1, if we carefully perused the 

contentions of the written statement more particularly of para No.16 of the 

written statement where the defendant made it clear that there was transactions 

of sale and purchase of diesel and petrol and for which the defendant deposited 

advance amount to the plaintiff on 22-01-2013. The plea of defendant makes it 

crystal clear that plaintiff firm was empowered to sale petroleum products during 

the relevant years and the defendant although claimed in his written statement 

that he has deposited an advance amount on 22-01-2013 but he failed to 
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mention specifically as to how much amount was paid in advance by the 

defendant to the plaintiff and above all to substantiate such facts, no evidence 

adduced by the defendant side before this court.  

23. The pleadings put forwarded by defendant in para No.16 of the written 

statement makes it definite that there was supply of petroleum products between 

the plaintiff and defendant during the concerned year. Now, the pertinent 

question disclosed as to whether any outstanding amount was due from the 

defendant as claimed by the plaintiff in the suit?  

24. The plaintiff in para no.6 of the plaint categorically pleaded that from 27-03-2014 

to 11-04-2014 the following transactions of sale and purchase of petroleum 

products took place :-  

Date  particulars Veh 

type 

Veh No. Debit 

27.03.2014 Cr Sales of 

Diesel 

Sales HAE/POL/04347 218078.10 

28.03.2014 Cr Sales of 
Diesel 

Sales HAE/POL/04364 95042.00 

29.03.2014 Cr Sales of 
Diesel 

Sales HAE/POL/04378 712680.00 

31.03.2014 Cr Sales of 
Diesel 

Sales HAE/POL/DOO2227 2299.50   

01.04.2014 Cr Sales of 
Diesel 

Sales HAE/POL/017 475360.00 

04.04.2014 Cr Sales of 
Diesel 

Sales HAE/POL/00057 713040.00 

07.04.2014 Cr Sales of 
Diesel 

Sales HAE/POL/DOOOO7
3 

84376.40 

10.04.2014 Cr Sales of 
Diesel 

Sales HAE/POL/00144 237680.00 

10.04.2014 Cr Sales of 
Diesel 

Sales HAE/POL/000159 237680.00 

11.04.2014 Cr Sales of 
Diesel 

Sales HAE/POL/000173 475360.00 

    Rs. 3251578.00 

 
25. And to prove such alleged transactions PW-1 has exhibited the original credit 

memo vide Ext.1 to 10 and on careful perusal of those documents it has become 
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crystal clear that arithmetically the amount Rs.32,51,578/- appears to be due 

from the defendant’s firm.  

26. Leaned advocate appearing on behalf of the defendant in her written argument 

submitted that plaintiff has failed to Ext.1 to Ext-10 without any certificate u/s 65 

B of Indian Evidence Act. In the light of points of argument put forwarded by 

defendant’s counsel in her written argument this court has meticulously perused 

the credit memo’s vide Exts.1 to 10 and from where it is seen that all the credit 

memo’s are marked as proved in original and those documents automatically 

generated and maintained by the seller at the time of purchase of petroleum 

products from a petrol pump. Those credit memos are being computer generated 

bills appears to be electronic forms of evidences. The evidentiary value of an 

electronic record totally depends upon its quality. The Indian Evidence Act, 1872 

has widely dealt with the evidentiary value of the electronic records. According to 

section 3 of the Act, ―evidence‖ means and includes all documents including 

electronic records produced for the inspection of the court and such documents 

are called documentary evidence. Thus the section clarifies that documentary 

evidence can be in the form of electronic record and stands at par with 

conventional form of documents. 

27. The evidentiary value of electronic records is widely discussed under section 65A 

and 65B of the Evidence Act, 1872. The sections provide that if the four 

conditions listed are satisfied any information contained in an electronic record 

which is printed on paper, stored, recorded or copied in an optical or magnetic 

media, produced by a computer is deemed to be a document and becomes 

admissible in proceedings without further proof or production of the original, as 

evidence of any contacts of the original or any facts stated therein, which direct 

evidence would be admissible. 

28. The four conditions referred to above are: 

(1) The computer output containing such information should 
have been produced by the computer during the period when 
the computer was used regularly to store or process 
information for the purpose of any activities regularly carried 
on during that period by the person having lawful control over 
the use of the computer. 



 

 

 

 

 

13 | P a g e  

M.S No-15 of 2016 
(Himatsingka Auto Enterprises Vs. M/S B. K. Sons Infra Pvt Ltd.) 

  

(2) During such period, information of the kind contained in 
the electronic record was regularly fed into the computer in 
the ordinary course of such activities. 
(3) Throughout the material part of such period, the computer 
must have been operating properly. In case the computer was 
not properly operating during such period, it must be shown 
that this did not affect the electronic record or the accuracy of 
the contents. 
(4) The information contained in the electronic record should 
be such as reproduces or is derived from such information fed 
into the computer in the ordinary course of such activities. 

29. It is further provided that where in any proceedings, evidence of an electronic 

record is to be given, a certificate containing the particulars prescribed by 65B of 

the Act, and signed by a person occupying a responsible official position in 

relation to the operation of the relevant device or the management of the 

relevant activities would be sufficient evidence of the matters stated in the 

certificate. 

30. The Hon’ble Apex court in State v Navjot Sandhu (2005) 11 SCC 600 while 

examining the provisions of newly added section 65B, held that in a given case, it 

may be that the certificate containing the details in sub– s 4 of s 65B is not filed, 

but that does not mean that secondary evidence cannot be given. It was held by 

the court that the law permits such evidence to be given in the circumstances 

mentioned in the relevant provisions, namely, section 63 and 65 of the Indian 

Evidence Act 1872. Paragraph 150 of the judgment which is apposite, reads as 

under:  

150. According to Section 63, secondary evidence means 

and includes, among other things, ―copies made from the 

original by mechanical processes which in themselves 

insure the accuracy of the copy, and copies compared with 

such copies. Section 65 enables secondary evidence of the 

contents of a document to be adduced if the original is of 

such a nature as not to be easily movable. Hence, printouts 

taken from the computers/servers by mechanical process 

and certified by a responsible official of the service-

providing company can be led in evidence through a 

witness who can identify the signatures of the certifying 
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officer or otherwise speak of the facts based on his 

personal knowledge. Irrespective of the compliance with 

the requirements of s 65-B, which is a provision dealing 

with admissibility of electronic records, there is no bar to 

adducing secondary evidence under the other provisions of 

the Indian Evidence Act 1872, namely, section- 63 and 65. 

31. It is perceptible from the aforesaid discussions that irrespective of providing a 

certificate under section-65B of Indian Evidence Act, the electronic forms of 

evidence may be proved before this court through a witness who can identify the 

signatures of the certifying officer or otherwise speak of the facts based on his 

personal knowledge. In that circumstances in the instant case in hand this court 

shall try to understand whether the plaintiff otherwise proved Ext-1 to Ext-10 

document by adducing secondary evidence under the other provisions of the 

Indian Evidence Act 1872, namely, section- 63 and section- 65.  

32. Arriving again to the exhibited documents of the plaintiff this court has seen that 

Ext-1 to Ext-10 documents disclosed certain signatures of persons and plaintiff 

side during the time of adducing evidence before this court failed to examine any 

of those persons before this court. PW-1 claimed himself to be a partner of 

plaintiffs firm and he in his cross-examination categorically deposed that he does 

not know which of the staff has put his signature in the credit memo. At that 

time he was not present there. He doesn’t know in whose presence the 

signatures in the credit memos vide Ext.1 to Ext.10 were taken. They did not 

examine any employee of Himatsingka Auto Enterprises to prove Ext.1 to Ext.10. 

33. As such from the cross-examination of PW-1, it has become clear before this 

court that plaintiff PW-1 does not have any knowledge about the signatures of 

staffs who put signature over the Ext-1 to Ext-10 documents. The Ext-1 to Ext-

10, document came out from the proper custody of the plaintiff’s firm and all 

those documents maintained and prepared by the plaintiff firm. Certainly the 

plaintiff side during the time of adducing evidence failed to clarify as to which of 

the staffs maintained and prepared to those documents. The plaintiff side even 

failed to make any endeavor to examine those staffs before this court. The 
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plaintiff side even failed make any whisper about whereabouts of the staffs 

concerned who put their signatures over the exhibited documents.  

34. To sum up the aforesaid discussion, it can be safely concluded here that plaintiff 

side failed to prove the Ext-1 to Ext-10 documents in compliance with the settled 

provisions of law. The plaintiff side even failed to bring any witness in view of 

section-67 of Indian Evidence Act to prove the contents of the exhibited 

documents. As such this court cannot put its reliance upon those documents.  

35. Now, coming to the certificate under section 65B of Indian Evidence Act that 

alleged by the defendant counsel in her written argument, it is seen that all the 

exhibited credit memos were tendered and exhibited without any certificate of 

section-65B of Indian Evidence Act. That renders the documents doubtful and 

untrustworthy in nature.  

36. Hon’ble Apex Court of our country in SLP (CRL.)No.2302 of 2017, SHAFHI 

MOHAMMAD Vs. THE STATE OF HIMACHAL PRADESH (SLP (Crl) No. 9431/2011 

AND SLP(Crl) No(S). 9631-9634/2012) decided on-30/01/2018, at the time of 

Interpreting section 65B(4) of the Evidence Act, a bench of Hon’ble Justices A K 

Goel and U Lalit said---- 

―the applicability of procedural requirement under 
Section 65B(4) of the Evidence Act of furnishing 
certificate is to be applied only when such electronic 
evidence is produced by a person who is in a position 
to produce such certificate being in control of the said 
device and not of the opposite party. In a case where 
electronic evidence is produced by a party who is not 
in possession of a device, applicability of Sections 63 
and 65 of the Evidence Act cannot be held to be 
excluded. In such case, procedure under the said 
Sections can certainly be invoked. If this is not so 
permitted, it will be denial of justice to the person who 
is in possession of authentic evidence/witness but on 
account of manner of proving, such document is kept 
out of consideration by the court in absence of 
certificate under Section 65B(4) of the Evidence Act, 
which party producing cannot possibly secure. Thus, 
requirement of certificate under Section 65B (h) is not 
always mandatory. Accordingly, we clarify the legal 
position on the subject on the admissibility of the 
electronic evidence, especially by a party who is not in 
possession of device from which the document is 
produced. Such party cannot be required to produce 
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certificate under Section 65B (4) of the Evidence Act. 
The applicability of requirement of certificate being 
procedural can be relaxed by Court wherever interest 
of justice so justifies.‖ 

37. The ratio of Hon’ble Apex court discussed above not appears to be applicable to 

this case as Ext-1 to Ext-10 document came out from the custody of the 

plaintiff’s firm and in that circumstances the plaintiff is duty bound to adduce 

certificate of section-65B of Evidence Act to establish the claim. Hence, non-

compliance of section 65B of Indian Evidence Act operates the documents 

weaker.  

38. The defendant side in the written argument further argued that plaintiff witness 

has failed to prove the signatories of the employee over Ext.1 to Ext.10 before 

this court. Undeniably, no one of the signatories those reveals from Ext.1 to 

Ext.10 were examined in this case, plaintiff being one of the partner of the 

plaintiff firm not carries any knowledge about the signatures of those documents. 

That facts makes the evidence doubtful and untrustworthy in nature.  

39. The defendant counsel in her written argument further pleaded that no 

partnership firm document has been exhibited. We have already discussed in the 

forgoing discussion that defendant in para No.16 admitted that he gave advance 

amount for purchasing petroleum products, so the question of identity of the 

plaintiff firm does not require in this case and it is also not the point to be 

determined. Accordingly, the points of argument put forwarded the defendant’s 

counsel stands discarded.  

40. Now coming to the other exhibited documents this court finds that Ext-11 to 13 

are the letters prepared and send against the defendant on the basis of Ext-1 to 

Ext-10 documents and plaintiff side also failed to prove those documents by 

examining any person from its firm who had prepared and send the documents 

against the defendant. Where the source of plaintiff’s claim vide Ext-1 to Ext-10 

does not appears to be proved before this court consequently, the documents 

prepared on the basis of those documents not bears any evidentiary value. The 

plaintiff in this case further exhibited the balance-sheet of the year 2013 and 

2014 vide Ext.16 and 17 and on meticulous perusal of those documents it is seen 

that the defendant company was shown in the list of creditors and but the 

amounts reflected in the balance sheet not tallied with the actual amount claimed 
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by the plaintiff. More also, the plaintiff side failed to examine the C/A to prove 

those documents before this court.  

41. Learned Advocate of plaintiff side in his written argument submitted that Ext.16 

and 17 were very much prepared for the purpose of submitting income tax return 

in the light of section 44 A and B of Income Tax Act. As per these provisions, tax 

audit shall be conducted by a Chartered Accountant who ensures that the tax 

payers has maintained proper books of account and complied with the provisions 

of the Income Tax Act. Tax Audit conducted by a Chartered Accountant is 

reported to the income tax department in form No.3CA/3CB and From No.3CD 

along with income tax return. Tax audit report submitted in compliance to the 

provisions of section 44 AB is a statutory document, hence, cannot be considered 

to be an ordinary piece evidence. Tax audit constitutes a valid piece of evidence 

and cannot be ignored. Tax audit report submitted in compliance to section 44 

AB of the Act is in the nature of a statutory document and has certain sanctity 

and cannot be considered to be an ordinary piece of evidence.  

42. In the light of points of argument of plaintiff side this court finds that Ext-16 & 

Ext-17 should not be treated as ordinary piece of evidence but those documents 

were prepared and maintained by the plaintiff firm and those documents were 

not proved before this court in accordance with law even in receipt of denials 

from the defendant side. In this case Ext-11 to Ext-17, appears to be subsequent 

developments of Ext-1 to Ext-10 and where Ext-1 to Ext-10 not appears to be 

proved before this court question of considering the Ext-11 to Ext-17 does not 

arise. Hence, the argument put forwarded by the plaintiff side in written 

argument stands discarded.  

43. Per contra, the defendant examined one Chief Manager of Central Bank of India, 

Guwahati as DW-3 and he has exhibited some statement of account belongs to 

the defendant Company vide Ext. A. It is apparent that Ext. A document was not 

submitted and exhibited in compliance with the Bankers’ books of Evidence Act 

and from the version of DW-3 it has become crystal clear that the statement of 

account was not prepared as per Bankers Book of Account. He further admitted 

that Ext. A document has not been certified by their bank to meet the 

requirement of law and in fact the Ext. A series does not bears any signature 
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also. Ext. A Series documents disclosed the periods from 02-04-2013 to 21-03-

2014 and those not belongs to the period as claimed by the plaintiff.  

44. Learned advocate appearing on behalf of the plaintiff Mr. A. Goswami in his 

written argument categorically pleaded in para No. 44 – If a relevant evidence is 

withheld, the court may draw a presumption to the effect that if the same was 

produced, it might have gone unfavorable to the plaintiff. Such a presumption is 

itself held to be sufficient to rebut the presumption arising out of a Section 118 of 

the Act and further submitted that the defendant had not produced the ledger 

account, audited report and in the event of those documents it would have 

reflected the actual transactions of the plaintiff and defendant and to avoid such 

situation the defendant failed to adduce such evidence before the court.  

45. Indeed, in this case the defendant failed to adduce any Book of account or Leger 

account or any audit report prepared by Chartered Accountant before this court 

to dismantle the credibility of plaintiff’s version. In connection with the points of 

argument put forwarded by the plaintiff side, this court observed that it is a case 

of plaintiff and settled law is that plaintiff is to stood his own leg first and plaintiff 

cannot take benefit from the weakness of the defendants version. More also, the 

plaintiff during the time of evidence failed to make any prayer for production of 

balance sheet of defendants company to substantiate his claim. As such the 

points of argument of plaintiff side stands discarded having no merits.  

46. Therefore, in the light of above said discussions this court is of considered 

opinion that plaintiff’s side failed to prove that plaintiff’s firm have supplied the 

defendant with diesel amounting to Rs.32,51,578/- only in its regular course of 

business activities for the period of 23-03-2014 to 11-04-2014 and the defendant 

defaulted in making payment of the diesel purchased from the plaintiff between 

23-03-2014 to 11-04-2014. Hence, in the result this court answered both the 

issue no-2 and Issue No-3 in negative and against the plaintiff.    

47. ISSUE NO-4:- This issue relates to the fact as to—―whether the defendant 

deposited an advance amount with the plaintiff in lieu of the diesel 

used by it?‖ The defendant in para No.16 of his written statement entreated 

such facts upon which the issue was framed, but failed to adduce any sort of oral 
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as well as documentary forms of evidences to support and prove such fact. 

Accordingly, Issue No.4 is answered in affirmative and against the defendant.  

48. ISSUE NO-5 & 6:- Both the issues are relates to the reliefs of the 

instant suit as prayed for. In the light of discussion and decision of issue no-2 

and 3, the plaintiff is not entitled to get any reliefs as prayed for. Accordingly, 

issue no-5 & 6 is answered in negative and against the plaintiff.  

O R D E R 

49. In the result, the plaintiff’s suit is dismissed with cost. Prepare a decree 

accordingly. Given under my hand and seal of this court on this 7th day of June, 

2019. 

 

      CIVIL JUDGE, SONITPUR 
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Plaintiff Witnesses:    
PW-1 : Sri Kanishka Himatsingka  

Plaintiff Exhibits:    
Ext-1:    Cash Memo for Rs.218078/- dated 27-03-2014 
Ext-2:    Cash Memo for Rs.95024/- dated 28-03-2014 
Ext-3:    Cash Memo for Rs.712680/- dated 29-03-2014 
Ext-4:    Cash Memo for Rs.2299.50 dated 31-03-2014 
Ext-5:    Cash Memo for Rs.475360/- dated 01-04-2014 
Ext-6:    Cash Memo for Rs.713040/- dated 04-04-2014 
Ext-7:    Cash Memo for Rs.84376.40 dated 07-04-2014 
Ext-8:    Cash Memo for Rs.237680/- dated 10-04-2014 
Ext-9:    Cash Memo for Rs. 237680/-dated 10-04-2014 
Ext-10:    Cash Memo for Rs.475360/- dated 11-04-2014 
Ext-11:    Letter to the defendant from the plaintiff dated             

     31-05-2014 
Ext-12:    Letter to the defendant from the plaintiff dated             

     30-06-2014 
Ext-13:    Letter to the defendant from the plaintiff dated             

     31-10-2014 
Ext-14:    Ledger account of the defendant maintained by the  

     plaintiff firm for the period 01-01-2013 to 31-03-2015, 6  
     sheets 

Ext-15:    Notice of demand sent by the advocate of the plaintiff Sri  
     A. Goswami, with postal receipt dated 25-08-2015 

Ext-16:    Balance Sheet Financial year ending 31-03-2014     
                                   prepared  

     and audited by Sri Sandeep S. Sharma and Company,  
     Guwahati 

Ext-17:    Balance Sheet Financial year ending 31-03-2015  
                                   prepared  

     and audited by Sri Sandeep S. Sharma and Company,  
     Guwahati 
Defendant Witnesses :  
  

DW-1 : Sri Bhagya Kalita 
DW-2 : Sri Bhaskarjyoti Bora 
DW-3 : Sri Prabhat Kr. Ghosh 

  
Defendant Exhibits :  
 

Ext. A is the statement of account No.313001802 of Central Bank of India, Ext. B is 
the completion certificate of work bearing No. NHC/BR/8/Pt/8 dated 01-08-2012  
Ext. C is the reply to the legal notice. 
Ext D is the certificate  
Ext. D(1) the signature of Director 

 
Court Witness            :  NIL 

(N. J. Haque) 

Civil Judge 
                       Tezpur, Sonitpur 

 


